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IEPEBOJI C AHIJIMACKOTI'O S13bIKA HA PYCCKUM TEKCTA
«MEXIYHAPOJHOE ITPABO 1 HAIIMOHAJIBHOE ITPABO»

1. International law and municipal
law.
2. The role of the state in the modern

world is a complex one.

3. According to legal theory, each state

Is sovereign and equal.

4. In reality, with the phenomenal

growth in  communications and
consciousness, and with the constant
reminder of global rivalries, not even
the most powerful of states can be

entirely sovereign.

5. Interdependence and the close-knit
character of contemporary international

commercial and political society

ensures that virtually any action of a
could well have

state profound

repercussions upon the system as a

whole and the decisions under
consideration by other states.
6. This has led to an increasing

interpenetration of international law and

1. MexayHapogHoe mnpaBo H
HALIMOHAJILHOE NMPABO.
2. Pomp rocymapctBa B COBPEMEHHOM

MUPC CIIOKHA.

3. CormacHo TeopuM TIpaBa KaxJI0€

rocyaapcTBO CYBEPEHHO u
PaBHOIIPABHO.
4, B JICUCTBUTEJILHOCTH, C

(heHOMEHAILHBIM POCTOM B 00JacTH
KOMMYHUKAIIMI U pa3BUTHEM CO3HAHUSA,
a TaKkXe C TOCTOSTHHBIM HAalTOMHHAHHUEM
0 MI00aNbHOW KOHKYPEHLUH, JaxKe
caMO€ MOTYIIECTBEHHOE U3 TOCyJapCTB
HE OBITh

MOXKET IIOJTHOCTBIO

CYBEPEHHBIM.

5. B3anMo03aBHCHMOCTH U CIIOYCHHBIN

XapaKTep COBPEMEHHOTO
MEKTyHapOTHOTO TOPrOBOTO u
[MOJINTUYECKOTO oOrecrBa

rapaHTUPYIOT, YTO MPAKTUYCCKU JH000E
JCHCTBHE TOCYJapCTBA MOXKET HMETh
FJ'IY6OI(I/I€ IHOCJIICACTBUA OJIsI CUCTEMBI B
[ICIOM M PpEIIeHHH, paccMaTpHBAEMbIX
IPYTUMH FOCYIapCTBaAMU.

6. Dro

IIPUBEJIO K  pacTyLIEMy

B3aMMOIIPOHUKHOBCHHUIO



domestic law across a number of fields,
such as human rights, environmental
and international investment law, where
at the least the same topic is subject to
regulation at both the domestic and the
(and indeed the

in the case of the

international level

regional level

European Union).

7. With the rise and extension of
international law, questions begin to
arise paralleling the role played by the
state within the international system and
concerned with the relationship between
the internal legal order of a particular
country and the rules and principles
governing the international community

as a whole.

8. Municipal law governs the domestic
aspects of government and deals with
issues between individuals, and between
the administrative

individuals and

apparatus, while international law

focuses primarily upon the relations

between states.

MEX1yHApOJIHOTO npasa u
BHYTPHUIOCYJIapCTBEHHOI'O MpaBa B pAJie
oOjacTeld, TakuX Kak IpaBa YeJIOBEKa,
HKOJIOTMYECKOE U MEXKIYHapOJHOE

HMHBCCTHIIMOHHOC ImpaBo, rac, 10

KpaHEM Mepe, OJHA M Ta K& TeMa
MOJJICKUAT PETYyJIUPOBAHUID KAaK Ha

HallMOHAJIBHOM, Tak 141 Ha

MEXKYHApOJIHOM YpOBHE (M Jaxe Ha
pPETHOHAJIBHOM  ypOBHE B  Cjyd4ae
EBpomneiickoro Coroza).

7. C

pOCTOM U  pacUIMPEHHEM

MCIKAYHApPOJIHOTO ImpaBa HAa4YMWHAIOT

BO3HUKATh BOIIPOCHI, CBSI3aHHBIE C
pOJIBIO TOCYApCTBA B MEKIYHApPOIHOM
CHUCTEME M CBSI3aHHBIE C OTHOILLICHHUSIMU
MEXKITY

BHYTPCHHUM IIpaBOBBIM

NOPSIAKOM ~ KOHKPETHOW  CTpaHbl U

HOpMaMH 51 IPUHIIUIIAMH,
PETYIUPYIOMUMHA MEXTyHApOTHOE
COOOIIIECTBO B IIEJIOM.

8. HamumonanpHOE TIpaBO pETyIUpPYET
BHYTPEHHHE ACIEKTHI
rOCYyJIapCTBEHHOTO YIIPABIICHHUS U UMEECT
JIeJI0 c BOIIPOCAMH MEXTy
(U3UMYECKUMU JIUIIAMH, a TAKKE MEXKTY
(bU3UICCKIMHU JIMIAMU u
aIMUHUCTPATHBHBIM ammapaToM, B TO
BpeMs

KaKk MCKIAYHApOAHOC IIPaBO

dboKycupyercs TJIaBHBIM 00pa3oM Ha



9. That is now, however, an overly
simplistic assertion.

10. There are many instances where
problems can emerge and lead to

difficulties between the two systems.

11. In a case before a municipal court a
rule of international law may be brought
forward as a defence to a charge, as for
example in R v. Jones, where the
defence of seeking to prevent a greater
crime (essentially of international law)
was claimed with regard to the alleged
offence of criminal damage (in English
law), or where a vessel is being

prosecuted for being in what, in
domestic law, is regarded as territorial
waters but in international law would be

treated as part of the high seas.

OTHOLICHUAX MCKIAY IroCcyaapCTBaMu.

9. OpmHako cedyac 23TO CIHUIIKOM

YIPOUIEHHOE YTBEPKICHHE.
10. CymiectByeT MHOTO Cily4aeB, Korja

npoOJeMbl  MOTYT  BO3HUKHYTb U

IMPUBCCTH K  pPa3HOINIAaCHUAM  MCKIAY

ABYMs CUCTCMAMU.

11. B  nmeme, paccMarpuBacMoOM

HallMOHAJIbHBIM CyaoMm, HOpMa

MEXKIYHAPOJHOTO MpaBa MOXET OBbITh

BBIIBUHYT4d B Ka4CCTBC 3allUTbI OT

OOBUHEHHMS, KakK, Hampumep, B Jelie

Tomac Jlappu JIxonc mnporuB Ee

BCINYCCTBaA KOpOHCBBI, rac II03MOusA
3alIUTbl B CTPEMJICHHUH IIPCAOTBPATUTDH

Oojee  TSKKOE TMpecTyIuieHue (1o

CYIICCTBY  MEXIYHAPOJTHOIO  IpaBa)

Oblla TpelIcTaBlieHa MpPUHUMAs  BO

BHHMMAaHHC npcaroaracmoc

HapymcHue, BBI3BABIICC YT'OJIOBHO-

Haka3zyemblid ymepd (B aHIIUHCKOM
mpaBe), WM B CiydYasX, KOrja CyIHO

npeciieyeTcsl 3a HaXO0XKACHHE B TOM

MecTe, KOTOpOE COIJIaCHO
BHYTPHUTOCYIapCTBEHHOMY npaBy
paccmarpuBaeTcs KaK
TEPPUTOPHAIBHBIE  BOJB, HO B
MEXKTyHApPOTHOM npaBe Oyner

pacCMaTpuBaTbCA KaK 4aCTb OTKPBITOI'O

MOpS.



12. Further, there are cases where the
same situation comes before both
national and international courts, which
may refer to each other’s decisions in a

complex process of interaction.

13. For example, the failure of the US to
allow imprisoned foreign nationals

access to consular assistance in
violation of the Vienna Convention on
1963 was the

the

Consular Relations,

subject of case-law before
International Court of Justice, the Inter-
American Court of Human Rights and
US courts, while there is a growing
tendency for domestic courts to be used
to address violations of international

law.

14. The theories.
15.

overwhelming importance of the state

Positivism stresses the
and tends to regard international law as

founded upon the consent of states.

16. It is actual practice, illustrated by
custom and by treaty, that formulates

the role of international law, and not
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12. Kpome Toro, ectb ciy4dau, Korja

OJHa )51 Ta XKC CUTyanus

pacCMaTpuBaCTCA KaK HallMOHAJIbHBIMH,
TaKk H

MCXKIAYHApPOOAHBIMU  CYyJdaMH,

KOTOPBIC MOI'YT CCbUIATLCA Ha PCHICHUA

Apyr Jgpyra B CJIOXHOM IIpOoHECCC

B3aUMOJICCTBHUSL.
13. Hanpuwmep, OTKa3 CIIA
IPEI0CTaBUTh 3aKITIOYEHHBIM

MHOCTPAaHHBIM TpaXkJaaHaM JOCTyH K
KOHCYJIbCKOM TIOMOLIM B HapyIlICHHE
BeHCKOM KOHBEHIIMM O KOHCYJIBCKHUX
cHoleHusIX 1963 roma ObLT IpeIMeTOM
CyJ1eOHOM MPAaKTUKU B MexayHapOaAHOM
cyae OOH, MexamepukaHCKOM CyJe 1O
npaBaMm uenioBeka u cygax CIIIA, B To
BpeMsl  Kak

CYIIECTBYET pacTyllas

TEHJICHIIMS HaIPaBJICHUS TUISt
pacCMOTpPEHUs] B HAIlMOHAJIBHBIC CYIbI
Jen O HApPYHICHHSIX MEXIYHAPOIHOTO
npaBa.

14. Teopumn.

15.

[To3uTuBN3M IMOAYCPKHUBACT

OTPOMHOE 3HA4YE€HHE TOCyIapcTBa U
CKJIOHEH paccMaTpHuBaTh
MEXAYHapOJHOE MPABO KaK OCHOBAHHOE

Ha COrjiaCuu rocyaapcCras.

16. HMmenHo peaibHas MPaKTHKA,
WLTIOCTpUpYyeMast oObIuaeM u
JIOTOBOPOM, dbopmynupyer poJb



formalistic structures, theoretical

deductions or moral stipulations.

17. Accordingly, when positivists such
as Triepel and Strupp consider the
relationship of international law to
municipal law, they do so upon the
basis of the supremacy of the state, and
the existence of wide differences

between the two functioning orders.

18. This theory, known as dualism,
stresses that the rules of the systems of
international law and municipal law
exist separately and cannot purport to

have an effect on, or overrule, the other.

19. This is because of the fundamentally
different nature of inter-state and intra-
state relations and the different legal
structure employed on the one hand by
the state and on the other hand as

between states.

MCXKAYHapOIHOI'O IIpaBa, a HE

dopManucTUIeCKue CTPYKTYPBHI,

TCOPCTUUCCKUC BBIBO/JBI U

MOpaJIbHBIE YCIIOBUSI.
17. COOTBETCTBEHHO, Korja
MO3UTUBUCTHI, Takue Kak Tpumenbp u
Crpynm, paccMaTpuBarOT OTHOIIICHUE
MEXIYHApPOJIHOTO npaBa K
HAIlMOHAJIILHOMY TIPaBY, OHU JEJIAI0T 3TO
Ha OCHOBE BEPXOBEHCTBA IOCyJapcTBa U
CYIIECTBOBAHUS IIUPOKUX  Pa3THUUN
MEXIy ABYMS (QYHKITHMOHUPYIOIAMA
MOPSIIKaMHU.
18. DOra Teopus, WU3BECTHas Kak
Tyali3M, TOAYEPKUBAET, UYTO HOPMBI
CHUCTEM MEXKIYHapOJHOTO TMpaBa U
BHYTPHUTOCYIapCTBEHHOTO npaBa
CYIIECTBYIOT OTAEILHO W HE MOTYT
MPETeHI0BaTh HA TO, YTOOBI OKa3bIBATh
BJIUSHUAC WM OTMEHATH NEWCTBHE JPYT
apyra.

19. D10 0OBsICHSETCS NPUHIUITUATIBLHO
pa3HoM MIPUPOIOH
MEXTOCYAapCTBEHHBIX u
BHYTPHUTOCY/IapPCTBEHHBIX OTHOIICHUHN U

pa3IMyHOM  IPaBOBOM

CTPYKTYPOH,

UCIOJIB3YEMOW, C OJHOM CTOPOHBI,
rocyaapcTBOM, a C JAPYIroM - MEXIYy

rocyzapcTBamu.



20. Where municipal legislation permits
the exercise of international law rules,
this is on sufferance as it were and is an
example of the supreme authority of the
state  within its own domestic
jurisdiction, rather than of any influence
maintained by international law within

the internal sphere.

21. Those writers who disagree with
this theory and who adopt the monist
approach tend to fall into two distinct
categories: those who, like Lauterpacht,
uphold a strong ethical position with a
deep concern for human rights, and
others, like Kelsen, who maintain a
monist position on formalistic logical

grounds.

22. The monists are united in accepting
a unitary view of law as a whole and are
opposed to the strict division posited by

the positivists.

20. B TEX clyvasx, Korja
HALIMOHAIBLHOE 3aKOHOJATEILCTBO
JOITyCKaeT IPUMCHCHHUE HOPM

MCKAYHApPOAHOI'O IIpaBad, 3TO ACIACTCA
Ha OCHOBC MOJJIYaJIUBOIO COIjaCcusia H

ABILICTCA IIPUMCPOM BGpXOBHOfI BJIaCTH

rocyaapcTBa B npeaenax ero
COOCTBEHHOU HaIllMOHAJIBLHOHU
IODUCIUKIIMA, a HE  KaKoro-jamodo
BIIUSIHUS, MOJJIEPKHUBAEMOTO
MEKYHAPOTHBIM IIPABOM BO

BHYTpPEHHEU cepe.
21. Te aBTOpHI, KOTOPHIE HE COTIACHBI C
3TOM TEOPpUENM U  IPUICPKUBAOTCA

MOHHCTHYECKOTO OAX0/1a, KaK
IIPABUJIO, JCJIATCA HA JBE pas3IMYHbIC
KaTeropuu: Te, KTo, Kak Jlayrepmaxr,
IPUAEPKUBAIOTCA CUJIBHOM JTHUYECKOU

MO3UIIMU C TIIyOOKOM 3a00TOM O MpaBax

yenoBeKa, W Jpyrue, kak Kenb3en,
KOTOPBIE MIPUICPKUABAOTCS
MOHHUCTHYECKOMN MO3UILIIH Ha
bopMaTUCTUYECKUX JIOTUYECKUX
OCHOBaAHUSIX.

22. CTOpOHHUKA MOHH3Ma EIUHBI B
NPUHATAW €MHOTO B3TJIs[a Ha MPaBo B
[IEJIOM U BBICTYNAIOT MPOTHB CTPOTrOro
paszaeneHus, YCTaHOBJIEHHOTO

IIO3UTHUBHUCTAMHM.



23. The ‘naturalist’ strand represented
in England by Lauterpacht’s works sees
the primary function of all law as
concerned with the well-being of
the

supremacy of international law as the

individuals, and advocates

best method available of attaining this.

24. It is an approach characterised by
deep suspicion of an international
system based upon the sovereignty and
absolute independence of states, and
illuminated by faith in the capacity of
the rules of international law to imbue
the international order with a sense of
moral purpose and justice founded upon
respect for human rights and the welfare

of individuals.

25. The method by which Kelsen
elucidates his theory of monism is
markedly different and utilises the

philosophy of Kant as its basis.

26. Law is regarded as constituting an
order which lays down patterns of
behaviour that ought to be followed,

coupled with provision for sanctions
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23. «Hatypanuctuaeckoey

HallpaBJICHUE, NPEACTABICHHOE B
Anrnun padortamu Jlayrepnaxra, BUIAUT
NEePBUYHYIO (DYHKIIMIO BCSKOTO MpaBa B

3200Te 0 OJIAarOCOCTOSHUN UHIUBUIOB U

OTCTanBaeT BEPXOBEHCTBO
MEXIYHAPOIHOTO rpaBsa Kak
HAWTYYIIUN JTOCTYITHBIN METOJI

JTOCTHKCHHSI TOU LIEIH.

24. OT0 TOAXOMd, XapaKTEPHU3YIOITHICS
rIIyOOKUM 10J103pEHUEM K
MEXIyHAPOJTHOW CHCTEME, OCHOBAHHOU
a0COJIIOTHOM

Ha CYBEPECHUTETE W

HE3aBUCUMOCTH rocyaapcTs, u
OCBCILCHHBIA BEpOM B CIOCOOHOCTH
HOPM

MCIKAYHapOIHOI'O IIpaBa

HaIIOJIHUTB MC)KI[YH&pOI[HBIﬁ IIOPAOOK

YyBCTBOM MOpPaJIBHOU LEJIN u
CIIPAaBENIMBOCTH,  OCHOBAaHHOM  Ha
YBAKECHUU IpaB YeI0BeEKa U

0J1ar0COCTOSTHUY UHINBUIOB.
25. Meroa, ¢ TIOMOIIBIO KOTOPOTO
Kenb3eH pasbsicHIET CBOIO TEOPHIO
MOHHM3Ma, 3HAYUTEIBHO OTIUYACTCS U
ucnonszyer (Quinocopuro Kanta B
Ka4yeCTBE CBOEU OCHOBBI.

26. 3aKOH pacCMaTpPHUBAETCS B Ka4eCTBE
COCTABJISIFOIIETO MOPSIJIOK,
yCTaHABJIMBAIOIINUNA MOJIEIU TIOBEICHMUSI,

KOTOPbBIM H€O6XOI[I/IMO CJICO0BaTb, B



which are employed once an illegal act
or course of conduct has occurred or

been embarked upon.

27. Since the same definition appertains
within both the internal sphere and the
international sphere, a logical unity is
forged, and because states owe their
legal relationship to one another to the
rules of international law, such as the
one positing equality, since states
cannot be equal before the law without
a rule to that effect, it follows that
international law is superior to or more

basic than municipal law.

28. Reference has already been made to
Kelsen’s hierarchical system whereby
the legality of a particular rule is
affirmed once it conforms to an anterior

rule.

29. This process of referring back to
previous or higher rules ends with the

COUCTaHUHU C ITIOJOKCHHMEM O CaHKIHAX,

KOTOpbIE TNPUMEHSAIOTCS B  Clydae

COBCPIHICHUA IIPOTHUBOIIPABHOI'O ACAHUA
NN BI)I60pa COOTBCTCTBYI-OHICﬁ JINHHUHN

IIOBCACHMUA.

27. TlockoapbKy OJDHO W TO XKe

OIIPCACIICHHUC OTHOCHUTCA KakK K

BHYTPEHHEH TaK MU K

cepe,
MEXIyHapOoaHOU  cdepe,

JOITH4YCCKOC CIAHUHCTBO,

BO3HUKAET
U TOCKOJIbKY
00s13aHbI

rocyaapcrBa CBONMMU

IIpaBOBbBIMM  OTHOLOCHUAMM Py C

IpyroM  HOpMam

MEKTyHApOIHOTO

IIpaBa, TaKHM KaK HOpMa, KOTOpad

yCTaHaBIINBACT 1794 PaBEHCTRBO,
TIOCKOJIbKY TOCYJapCTBa HE MOTYT OBITh
paBHBI 0e3

Iepeca 3aKOHOM

COOTBETCTBYIOLIEH HOPMBI, W3 ITOTO
CIEoyeT, 4YTO MEXAYHApOAHOE IIPaBO
MPEBOCXOJIUT WUJIM SIBJIAETCS B OOJbIIEH
CTENEHH OCHOBHBIM, YEM HAIMOHAJIBHOE
paso.

28. Yxe ymoMmMHHAIach HepapXuyeckas
cucrema Kenb3eHa, COIJIACHO KOTOpPOWM
3aKOHHOCTh  OIPEEIICHHOTO MpaBHJIa
YTBEPXKAAETCS  €CJIM  TOJIBKO  OHO
COOTBETCTBYET YK€ CYIIECTBYIOLIEMY
MpaBUITy.

29.

JlaHHBIA MpOLECcC OTCBUIKH K

ooliee

npcaAblLAymiuM HJIKM IIpaBHJIaAM



so-called basic norm of the legal order.

30. However, this basic norm is basic
only in a relative sense, since the legal
character of states, such as their
jurisdiction, sovereignty and equality, is

fixed by international law.

31. Thus, Kelsen emphasises the unity
of the entire legal order upon the basis
of the predominance of international
law by declaring that it is the basic
norm of the international legal order
which is the ultimate reason of validity

of the national legal orders too.

32. A third approach, being somewhat a
modification of the dualist position and

by
Rousseau amongst others, attempts to

formulated Fitzmaurice  and

establish a recognised theoretical

framework tied to reality.

33. This approach begins by denying
that any common field of operation

exists as between international law and

BBICOKOI'O YpPOBHA 3aKaHYMBACTCA TakK

Ha3bIBAEMOU OCHOBHOM HOPMOU

IIPpaBOBOI'O ITOPAAKA.

30. Opnnako »92ta 0a3oBag HopMa

SIBJISIETCS 0a30BOM JIAIID B

OTHOCUTEJIBHOM  CMBICIIC, IIOCKOJIBKY
IIPABOBOM XapakTep IOCYyIapCTB, TaKOU
KaK MX IOPUCIOUKLHS, CYBEPEHUTET U

PaBCHCTBO, 3aKPCILICH MCKAYHAPOIHBIM

MIPaBOM.
31. Takum  oOpasom,  Kenbzen
MO TYCPKUBACT CTMHCTBO BCET0
MpaBOBOTO  TOpSAKA HA  OCHOBE

npeob1aanusl MK IyHapOJHOTO MpaBa,
3asBJIsAsl, YTO UMEHHO OCHOBHasi HOpMa
MEKyHApOJIHOTO MPaBOBOIO MOpPSAJIKa

SIBJIIETCS KOHEYHOU IPUYUHOU

I[GIZCTBHTGHBHOCTPI HanmMOHAJIBbHBIX

MIPABOBBIX MOPSIKOB.
32. Tperuit moaxopd, SBISIONIMIACS B

HEKOTOpOM CTenmeHu Monaudukanmen

TyaJINCTAYECKON HO3ULINHU u

chopMyIMpOBaHHBIN, Cpeau MPOYMX,

O®unmopucom u  Pycco, mbITaercs

YCTaHOBUTD IMPU3HAHHYIO

TEOPETUYECKYIO CTPYKTYPY, CBSI3aHHYIO

C pCaJIbHOCTBIO.

33. DTOT MNOAX0J HAYMHAETCSI C

OTpPULIAHUS TOrO, YTO CYLIECTBYET

Kakasg-1u00 oO1mas o0jacTe JEUCTBUA



municipal law by which one system is

superior or inferior to the other.

34. Each order is supreme in its own
sphere, much as French law and English

law are in France and England.

35. And just as one cannot talk in terms
of the supremacy of French law over
English law, but only of two distinct
legal systems each operating within its
own field, so it is possible to treat
international law and municipal law in

the same way.

36. They are both the legal element
contained within the domestic and
international systems respectively, and
they exist within different juridical

orders.

37. What may, and often does, happen
iIs what is termed a conflict of
obligations, that is the state within its
own domestic sphere does not act in
accordance with its obligations as laid

down by international law.
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MEXAY MEXKIyHapOAHbIM TPAaBOM U
BHYTPUTOCYJIapCTBEHHBIM  MPAaBOM, B
COOTBETCTBUM C KOTOPOW OFHA CHUCTEMa
PEBOCXOAUT WM YCTYIAET APYTOH.

34. Kaxnaplii w3 TOPSIAKOB SIBISAETCA
BEPXOBHBIM B CBoel cdepe, moao0HO
TOMY, Kak ()paHIly3CcKO€ M aHTJIHMICKOE
MpaBo JEUCTBYIOT BO DpaHuuu u
AHIIHHM COOTBETCTBEHHO.
35. M TOYHO TaK JKe, KaK HeIb3s
TOBOPUTH 0 BEPXOBEHCTBE
(dpaHIly3CKOro npaBa HaJ aHTJIUHCKUM,
a TOJIBKO O JBYX PA3JIMYHBIX MPaBOBBIX
CUCTEMAX, u3

Kaxxaas KOTOPBIX

JNEUCTBYeT B  CBOEM  COOCTBEHHOM
00J1aCTH, TaKUM >K€ 00pa3oM BO3MOXKHO
paccMaTpuBaTh MEXAYHAPOJHOE IPABO
¥ HaITMOHAJIBHOE TIPaBO.

36. OHm o00a SBIAIOTCS TMPABOBBIM
AIIEMEHTOM, CoJIepP KAIIUMCSI

COOTBETCTBEHHO BO BHYTPEHHEHM WU

MEXKIYHAPOJIHOM CHUCTEMax, W OHH

CyLIECTBYIOT B paMKax pa3IM4YHBIX
IIPaBOBBIX MOPSIKOB.

37. To, 9TO MOXET U 9YacTO IPOUCXOMHNT,
Ha3bIBACTCSl KOJUIM3UEH 00s3aTeNbCTB,
KOTrZla TOCyJapCTBO B IIpefenax CBOEU
BHYTpEHHEW cdepbl He JeHCTByeT B
COOTBETCTBUU

(610) CBOMMHU

O6H33TGJ'IBCTB3MI/I, YCTaHOBJICHHBIMHA



38. In such a case, the domestic position
is unaffected (and is not overruled by
the contrary rule of international law)
but rather the state as it operates
internationally has broken a rule of
international law and the remedy will lie
in the international field, whether by
means of diplomatic protest or judicial

action.

39. This method of solving the problem
does not delve deeply into theoretical
considerations, but aims at being
practical and in accord with the majority
of state practice and international

judicial decisions.

40. In fact, the increasing scope of
international law has prompted most
states to accept something of an
intermediate position, where the rules of
international law are seen as part of a
distinct system, but capable of being
applied internally depending on
circumstance, while domestic courts are
increasingly being obliged to interpret

rules of international law.
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MCXKAYHapPOAHBIM IIPpaBOM.

38. B Takom ciydae BHYTpPEHHsA

mo3ugusa HC  3aTparuBacTC:A (I/I HC

OTMCHIACTCA HpOTPIBOl'IOJIO)KHOﬁ HOpMOﬁ
OJHAaKO

MEXIYHAPOJAHOrO  IIpaBa),

roCyJ1apCTBO, JIEHCTBYIOIIIEE Ha

MEXIYHAPOJAHOM YPOBHE, HapYIINJIO
HOpPMY MEXIYHapOJHOTO TpaBa, U

CpPEACTBO TMPABOBOM 3alllUTHl  OyJeT
MPUMEHEHO B MEXIYHApOAHOM TIOJIE,

6YIH> TO IoCpeaACTBOM

TUTUIOMAaTHYECKOTO  TMpOTecTa WA
Cy/IeOHOTO aKTa.
39. OToT MeToJ peleHus MpoOIeMbl He

MOTpy>Kaercsi rIy00KO B TEOPETUUECKUE

cooOpaxeHus, a CTpeMHuTCs ObITh
IPaKTUYECKUM WU COOTBETCTBOBATH
OonpuIell  4YacTU  TOCYAApCTBEHHOMU

MPAKTUKH ¥ MEXTYHAPOIHBIX CYI€OHBIX
pELIEHN.
40. TTo cymectBy, pacuupenue chepsbl

JNEUCTBUS ~ MEXIAYHApOJHOTO  IpaBa

noOyauino  OOJIBIIMHCTBO TOCYJIapCTB

IIPUHSTH HEYTO BPOAE MPOMEKYTOUYHOTO

ITOJIOXKECHMUA, Koraa HOPMBI

MEXKTyHApPOIHOTO npasa

pacCMaTpuBarOTCA KaK 4aCTb OTI[GJ'IBHOﬁ

CHCTCMBI, HO MOT'YT IMPUMCHATBCA

BHYTpU CTpaHbl B 3aBUCUMOCTHU OT

00CTOSITETLCTB, B TO BpeMs  Kak



41. The role of municipal rules in
international law.

42. The general rule with regard to the
position of municipal law within the
international sphere is that a state which
has broken a stipulation of international
law cannot justify itself by referring to

its domestic legal situation.

43. 1t is no defence to a breach of an
international obligation to argue that the
state acted in such a manner because it
was following the dictates of its own

municipal laws.

44. The reasons for this inability to put
forward internal rules as an excuse to
evade international responsibility are

obvious.
45. Any other situation would permit
international law to be evaded by the

simple method of domestic legislation.

46. Accordingly, state practice and
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HallMOHAJIbHBIC BCC

Cybl yare

BBIHYK/ICHBI TOJKOBATh HOPMBI
MEXTYHApOTHOTO IIpaBa.

41. Poab BHYTPHMIOCYJapCTBEHHBIX
HOPM B MEKIYHAPOJAHOMY NpaBe.

42. OOmiee npaBUIO B OTHOIIECHUU
MOJIOKEHUSI  BHYTPHUTOCYAapCTBEHHOTO

mpaBa B MEXIyHapoaHOW  cdepe
3aKJIF0YACTCS B TOM, YTO TOCYJApCTBO,
HapyIlIMBIIEEe KAaKOe-IM0O TMOJIO0KEHUE
MEXIyHApPOJHOTO TMpaBa, HE MOXKET
ompaBnaTh ce0sS CCHUIKOM Ha CBOE
BHYTPEHHEE IMPABOBOE TOJIOKCHHUE.

43. Ccpllka Ha TO, YTO TOCYJIapCTBO
JEHCTBOBAJIO TaKMM 00pa3oM, IMOTOMY
YTO OHO CJEJOBAJIO MPEAINUCAHUAM
COOCTBEHHBIX

CBOHX HanmTMOHAJIbHBIX

3aKOHOB, HE SBIIIETCSA OIpaBIaHHEM
HapyIICHUS MEXTyHAPOTHOTO
00s13aTeNIbCTRA.
44, TlpuymHBI OTOM HECTOCOOHOCTU

BBIJIBUTaTh BHYTPEHHUE TMpaBWiIa B
KauecTBE Mpeayiora AJig yKJIOHEHHS OT
MEKTyHapOIHOU OTBETCTBEHHOCTH
OYEBUIHBI.

45. JIrobas npyrasi cUTyalus mo3BoJInia

Obl O0OWTH MEXIYHAPOJHOE TMPABO

OPOCTBIM  METOJOM BHYTPEHHETO
3aKOHO/IATEILCTRA.
46. COOTBETCTBEHHO, MpaKkTUKa



decided cases have established this

provision and thereby prevented

countries involved in international
litigation from pleading municipal law
method of

as a circumventing

international law.

47. Article 27 of the Vienna Convention
on the Law of Treaties, 1969 lays down
that in so far as treaties are concerned, a
party may not invoke the provisions of
its internal law as justification for its
failure to carry out an international
agreement, while article 46(1) provides
that a state may not invoke the fact that
its consent to be bound by a treaty has
been expressed in violation of a
provision of its internal law regarding
competence to conclude treaties as

invalidating its consent.

48. This is so unless the violation of its
internal law in question was ‘manifest
and concerned a rule of fundamental

importance’.
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rocyJapcTB M pelieHusi 1Mo CyAeOHbIM
JeaM YCTaHOBWJIM 3TO TOJIOKEHHE U

TCEM CaMbIM

npeaynpeaunn

BO3MOKHOCTH CCBUIATBCS Ha
MYHUITUTIAJTFHOE TPAaBO KaK Ha METOJ
o0xoa

MCKIOAYHApOIHOTI'O IIpaBa

CTpaHaMH, Y4aCTBYIOIIUM B
MEXKTyHAPOIHBIX CyIeOHBIX
pa3ouparenbCcTBaX.

47. Cratpa 27 BeHCKOW KOHBEHIIMH O
npaBe

1969

MCKIAYHApPOIAHBIX A0TroBOpPOB

roja yCTaHaBIMBAaeT, 4YTO B
OTHOLIEHUU JOTOBOPOB CTOpPOHA HE
MOXET  CChLIATHCA

Ha ITOJIOKCHUA

CBOCI0O BHYTPCHHCEI'O IIpaBa B KAa4CCTBC

ONpaBIaHUS CBOETO  HEBBINOJIHEHUS
MEKyHApOJIHOIO COIJIAIICHUS, B TO
BpeMs KakK CTaThs 46(1)

peIyCcMaTpUBaEeT, YTO IOCYAapCTBO HE
MOJKET CCBUIAThCA Ha TOT (PaKT, YTO €ro
coriacue Ha 00s3aTeNIbHOCTh JI0TOBOpa
ObUIO  BBIp@XEHO B HapylICHHE
MOJIO)KEHUSI €r0 BHYTPEHHETO TIpaBa,
Kacarollerocsi KOMIETEHIIUU 3aKJII04aTh
JOTOBOPHI, ISt pU3HAHMS
HEJACeHCTBUTEIBbHBIM €ro corjlacue.

48. D10 Tak, eciu TOJBKO HapylIeHHE
€ro BHYTPEHHETO 3aKOHa, O KOTOPOM
UAEeT peub, HE OBUIO SIBHBIM U HE

KaCcaJloCb HOPMbI C€ro BHYTPCHHCTO



49. Article 46(2) states that such a
violation is manifest where it would be
evident to state

itself

objectively any

conducting in the matter in
accordance with normal practice and in

good faith.

50. The International Court considered
this provision in Cameroon v. Nigeria in
the context of Nigeria’s argument that
the Maroua Declaration of 1975 signed
by the two heads of state was not valid

as it had not been ratified.

51. It was noted that article 7(2) of the
Vienna Convention provided that heads
of state belonged to the group of
persons who in virtue of their functions
and without having to produce full
powers are considered as representing

their state.

52. The Court also took the view that
‘there is no general legal obligation for
States to keep themselves informed of
legislative and constitutional
developments in other States which are

or may become important for the
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npaBa 0c000 BaXKHOT'O 3HAUYEHHUS.

49. Cratbs 46(2) ycTaHaBIMBAaET, YTO
TaKo€ HapYyIICHHE SBJISETCA SBHBIM,
eciu OHO Oyner 00BEKTUBHO
OYEBHMJIHBIM ISl JIEFOOOTO TOCYyIapCTBa,
JNEUCTBYIOIIET0O B 3TOM  BOIPOCE
T00pOCOBECTHO M B COOTBETCTBHUH C
0OBIYHOM TTPAKTUKOM.

50. MexayHapoaHbIi CyJl paccMOTpe
3TO MOJI0KeHUE B nenie KamepyH npoTuB
Hurepun B  KOHTEKCTE apryMeHTa
Hurepun o TOM,

1975

yto Jlexmapanus

Mapoya roja, MNOANUCAHHAsS
JIBYMsI TJJaBaMH TOCYyAapCTB, HE MUMEET
CWJBI, TIOCKOJBKY OHa He Obuia
paTuduIrpoBaHa.

51. beuio oTrmeueHo, 4TO cTaThsi 7(2)
BeHckol KOHBEHIIUM MPELYyCMATPUBAET,
YTO TJIaBbl TOCYJAPCTB MPUHAIJIEKAT K
TpYIIe JUI, KOTOpPblE B CHUJy CBOUX

byHkuii uW  06e3  HEOOXOJAUMOCTH
OPEIbSABICHUS] TOJHBIX IOJHOMOYMIA,
CUMTAIOTCA  TPEACTABISIONIUMH  CBOE
rocy1apCTBO.

52. Cya Takke mpuIen K BBIBOAY, YTO
«HE CYIIECTBYET OOIIETO FOPUIUIECKOTO
00s13aTeNnbCTBA rocyJapcTB
UH(OPMUPOBATH ceost 0
3aKOHOJATEIbHBIX U KOHCTUTYIIMOHHBIX

N3MCHCHUAX B JIPYIUX TrocCcyaapCrBax,



international relations of these States’.

53. Such provisions are reflected in the
case-law. In the Alabama Claims
arbitration of 1872, the United States
objected strenuously when Britain
allowed a Confederate ship to sail from

Liverpool

shipping.

to prey upon American

54,

British legislation necessary to prevent

It was held that the absence of

the construction or departure of the
vessel could not be brought forward as a
defence, and Britain was accordingly
the

depredations caused by the warship in

liable to pay damages for

question.

55. In the Polish Nationals in Danzig
case, the Court declared that ‘a State
cannot adduce as against another State
its own constitution with a view to
evading obligations incumbent upon it
under international law or treaties in

force’.
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KOTOpbIE HWMEIOT WJIA MOTYT HMETh
BaXHOE 3HAYEHHUE JIJISI MEXKTyHAPOIHBIX
OTHOIICHUH ITHX TOCYapCTBY.

53. Takue 1ONOXKEHUS OTPAKEHBI B
cyneOHoN mpakTuke. B apOutpaxHoM

pazOupaTenbCcTBe MO0 UCKaM AsiadaMbl B

1872 ronmy Coenunennbsie Illtats
KATETOPUYECKH  BO3paKalld  MPOTHUB
paspelieHusi,  AaHHOTO  bpuranuen

kopabmo Kondenepaiuu a1 OTIIIBITUS
u3 JluBepryns c Iebl0 HamacTh Ha
aMepuKaHCKu# (JIoT.

54. bbpuIO pemeHo, 4YTO OTCYTCTBUE
OpUTaHCKOTO 3aKOHO/ATEbCTBA,
HEOOXOJIUMOro JUIsl TpEeAOTBpaIlCHUs
CTPOMUTENLCTBA WX OTIPABICHUS CyIHA,
HE MOXET ObITh NMPUBEICHO B KaueCTBE

3alUTHI, U, COOTBETCTBEHHO, bputanus

o0s3aHa  BO3MECTUTH  ymiepod  3a

OECUYMHCTBA, COBEpIIICHHBIE
paccMaTpuBaeMbIM BOCHHBIM KOpabJieM.
55. B 1ene mMoONBCKHUX TpaXiaaH B

Jlanuure cyn 3asBUII, 4TO «TFOCYJApCTBO

HE MOXET TPUBOAUTH B KAuyeCTBE
J0Ka3aTeNbCTBA  TPOTHUB  JIPYTOro
rocylapcTBa  CBOK  COOCTBEHHYIO

KOHCTUTYIHIO C ICJIbIO YKIOHCHHA OT
O6H3&TCHBCTB, HagaracMbIX Ha HCTO

MCIKIYHAPOIHBIM IIpaBOM NN

JEUCTBYOLIMMHU JTOTOBOPAMM.



56. The
Applicability of the Obligation to
‘the

fundamental principle of international

International Court, in the

Arbitrate case, has underlined
law that international law prevails over

domestic law’, while Judge

Shahabuddeen the

Lockerbie case that inability under

emphasised in

domestic law to act was no defence to
non-compliance with an international

obligation.

57. This was reinforced in the LaGrand
case, where the Court noted that the
effect of the US procedural default rule,
which was to prevent counsel for the
LaGrand brothers from raising the
violation by the US of its obligations
under the Vienna Convention
Consular Relations, 1963 before the US

federal courts system, had no impact

on

upon the responsibility of the US for the

breach of the convention.

58. The Court underlined this approach
in the Avena case, noting that ‘The
rights guaranteed under the Vienna
Convention are treaty rights which the
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56. MexayHapoaHblii cya B Jele O

MIPUMEHUMOCTH o0si3aTenbcTBA K
apOUTpaKHOMY pa3oupaTesbCTBY
MO TICPKHY T «OCHOBOITOJIATAFOIITHIA
MPUHIUIT  MEXIYHApOJHOTO  TpaBa,

COTJIaCHO KOTOPOMY MEKIyHApOIHOE
MPaBo MPEBATUPYET HAJ| HATMOHATHHBIM
IpaBoOM», B TO BpeMs KaK CYIbs
[TaxaOyauH oTMeTH B fiene Jlokepou,
YTO HECIIOCOOHOCTH JE€HCTBOBATH B
COOTBETCTBHH c
BHYTPHUTOCY/IapCTBEHHBIM TIPaBOM HE
3aIUIIACT OT HECOOJTIOICHUS
MEXKTyHApPOIHOTO 00s3aTeIbCTBA.

57. DTO OBUIO TOATBEPXKACHO B JEJie
OpatbeB Jlarpanm, rae cya OTMETHII, YTO
o0111er0

I[CﬁCTBPIG AMCPHUKAaHCKOI'O

MPOIIECCYyaIbHOTO  MpaBWiia, KOTOPOE
IPENATCTBOBAJIO  aaBOKaTy  OpaTheB
Jlarpanj MoAHATH BOMPOC O HAPYIICHUU
CIHIA cBoux o0s3aTensCTB 0 BeHckoM
KOHBEHIIUM O KOHCYJIBCKHX CHOIIEHHUSIX
1963 roma B pamkax (deaepaibHON
cynebnoit cucremsl CIIA, He Morio
BIIMATh Ha OTBeTcTBEHHOCTH CIIIA 3a
HapyueHue KonBeHuunu.

58. Cya momuepkHysl STOT MOAXOI B
Jene ABCHBI,

OTMCTHUB YTO «IIpaBa,

rapaHTUPOBAHHbBIE Benckon

KOHBGHHHeﬁ, ABIIIOTCA  OOT'OBOPHBIMHA



United States has undertaken to comply

with in relation to the individual

concerned, irrespective of the due
process rights under the United States

constitutional law.’

59. The Court took a step further in that
case, which also concerned the failure
to allow foreign prisoners access to the
consular officials of their state in breach
of the Vienna Convention on Consular
Relations, declaring that ‘the remedy to
make good these violations should
consist in an obligation on the United
States to permit review and
reconsideration of these nationals’ cases
by the United States courts...with a
view to ascertaining whether in each
case the wviolation of Article 36
committed by the competent authorities
caused actual prejudice to the defendant
in the process of administration of

criminal justice’.

60. By way of contrast, the International
Court pointed out in the Elettronica
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I[MpaBaMu, KOTOPEIC CO@I[I/IHCHHBIG

[rater  o00s3ayMch  coOMIONATH B
OTHOIIICHUH COOTBETCTBYIOILEIO JIMIIA,
HE3aBHCHMO OT HaJu4Ms IpaBa Ha

HaJUIEKAIYI0 MPABOBYIO MNPOLEAYpPY B

COOTBETCTBUM C  KOHCTUTYLIMOHHBIM
3aKOHOIATEIILCTBOM CoeqnHEHHBIX
[HITaToBy.

59. Cya cnmenan emie OJuH Iar B 3TOM
7iene, KOTOPBIM TakXke Kacalics OTKa3a

MpcaoCTaBUTh HHOCTPAHHBIM

3aKJIFOYEHHBIM JOCTYIl K KOHCYJIbCKUM
JOJKHOCTHBIM JIMIIAM MX TOCYJapCTBA B
HapylieHne BeHCKOM KOHBEHUHMH O
KOHCYJIBCKUX CHOILICHUSX, 3asBUB, 4YTO

«CPEACTBO  IPABOBOM  3alMTHI  JJIs

HCIIPABJICHUA 3THUX HapymeHHﬁ JOJIDKHO

3aKJIII04YaThCA B 00s3aTeJILCTBE

Coenunennesix IlltatoB  pa3pemuthb

MIEPECMOTpP M TIOBTOPHOE PACCMOTPEHHE

Jelt ATUX rpaxkaH cyaaMHu

CoeqruHEHHBIX [Tartos...c LEJIBIO

YCTAaHOBJICHUA TOIO, I[CﬁCTBPITCJ'IBHO JIN

B KaXJOM Cllydya€ HapyLICHUE CTAaTbU

36, COBEpPUICHHOE KOMIETEHTHBIMU

opraHamMu, MPUYMHWIO (DaKTUUECKUU

yimepd MOACYAMMOMY B Ipoliecce

OTIIPABJICHUS YT'OJIOBHOI'O IIPABOCY AU .

60. B OTJINYUHE oT 9TOTO,

MexayHapoaHbld Cyh YyKasal B Jele



Sicula SpA (ELSI) case that the fact
that an act of a public authority may
have been unlawful in municipal law
did not necessarily mean that the act in
question was unlawful in international

law.

61. However, such expressions of the
supremacy of international law over
municipal law in international tribunals
do not mean that the provisions of
domestic legislation are either irrelevant

or unnecessary.

62. On the contrary, the role of internal
legal rules is vital to the workings of the

international legal machine.

63. One of the ways that it is possible to
understand and discover a state’s legal
position on a variety of topics important
to international law is by examining

municipal laws.

64. A country will express its opinion
on such vital international matters as the

extent of its territorial sea, or the

jurisdiction it claims or the conditions

for the acquisition of nationality
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Dnerrponnka Cukyna CnA (BJICH),

9yr0  TOT  (aKkT, 4dYTO  JeHcCTBHE
rOCy/IapCTBEHHOT'O OpTraHa MOXET OBITh
HE3aKOHHBIM B COOTBETCTBUU  C
HAI[MOHAJIFHBIM MPABOM, HEOOA3aTEIHHO
O3HaYaeT, uUYTO JaHHOE JCHCTBHE
SBIIIETCS HE3aKOHHBIM B COOTBETCTBHUH
C MEXTyHAPOIHBIM MPaBOM.

61. Opnako Takue (GHOPMYIUPOBKHU
BEPXOBEHCTBA MEXIyHApOJHOTO TpaBa
HaJ BHYTPUTOCYJapCTBEHHBIM IPABOM
HE

MEKTyHapOIHBIMU cyaamu

O3Ha4aroT, qTo ITOJIOXKCHUA

BHYTPEHHETO 3aKOHOJIaTEIhCTBA
HETIPUMEHUMBI JTHOO U3JTUIITHH.

62. HampoTtuB, pojib BHYTPEHHHX
MPABOBBIX HOPM >KU3HEHHO Ba)KHA IS
(GYHKIIMOHUPOBAHUS ~ MEKIYHAPOIHO-
IIPaBOBOM MAILIMHBI.

63. OmHUM U3 BO3MOXHBIX CHOCOOOB
MOHUMAaHUSI W BBISBICHUS IPABOBOMU
MO3UIIMU TOCYAAapCTBa MO LETOMY DSy
BOXHBIX IS MEXKIYHAPOJHOTO IIpaBa
BOIIPOCOB SBJISIETCS U3y4YeHUe
HAIIMOHAJIHFHOTO 3aKOHOAATEIHCTRA.

64. Crpana OyaeTr BbIpaXaeT CBOE
MHEHHE TI0 TaKUM >KW3HEHHO BaKHBIM
MEXIYHAPOJHBIM  BOIpOCaM, KakK
MPOTSHKEHHOCTh €€ TEPPUTOPUATIHHOTO

MOpsl, WIN IOPUCOUKIHUS, HAa KOTOPYIO



through the medium of its domestic

lawmaking.

65. Thus, it is quite often that in the
course of deciding a case before it, an
the

necessity to make a study of relevant

international court will feel

pieces of municipal legislation.

66. Indeed, there have been instances,
such as the Serbian Loans case of 1929,
when the crucial issues turned upon the
interpretation of internal law, and the
rules of international law in a strict

sense were not at issue.

67. Further,

municipal law concepts where this is

a court may turn to

necessary in the circumstances.

68. However, it is clear that caution is
necessary where an international court
or tribunal is considering concepts of
national law in the absence of an
express or implied requirement so to do
and no automatic transposition should

occur.
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OHa MMpEeTCHAYCT, NI YCJI0BUA

proOpeTeHUs IPaKJIaHCTBA
MIOCPEICTBOM CBOETO HAIIMOHATHHOTO
HOPMOTBOPYECTBA.

65. Takum 00pa3om, TOBOJIBHO YacTO B
X0J1e

pPacCMOTPCHHUA JcjIa

MexayHapoIHbId  CyJd  WCIBITBIBAET

HEO0XOIUMOCTh B U3YYCHUU
COOTBETCTBYIOIIHMX yacTeu
HAI[MOHAJIEHOTO 3aKOHOJIaTEILCTBA.

66. JlelfictBuTenpbHO, OBLIM  CIIyYau,
TakKhe Kak Je0 O CepOCKuX 3aiimMax

1929 ropa, xorga pemiaronMe BOMPOCHI

KAaCaJIUCh TOJIKOBAHUA
BHYTPUIOCYJIapCTBEHHOTO  IpaBa, a
HOPMBI  MEXIYyHapOJHOIO IIpaBa B

CTporomMm CMBICJIC CJIOBa HC HMCIHU
IMPUHOUITMAJIBbHOTO 3HAYCHHUS.

67. Kpome Toro, cya MOXXET 0OpaTUThCS

K PHUHIUTIAM HAIMOHAIBEHOTO
3aKOHOJATEILCTBA, ecin 9TO
HEOOXOINMO B JTAHHBIX
00CTOSITEIIbCTBAX.

68. OnmHako $SCHO, 4YTO HeOOXOoaMMa
OCTOPO’KHOCTh B TEX CIIly4asxX, Korma
MEXIYHAPOAHBIH Cyd WIH TpUOyHAI
paccMaTpHBaeT KOHIIEIIIINU
HAIlMOHAJIBHOTO TIpaBa B OTCYTCTBHC
SIBHOT'O

WA MOAPa3yMEBAEMOTO

TpeOOBaHUS clenath 3TO u



69. In addition to the role of municipal
law in revealing the legal position of the
state on topics of international
importance, the rules of municipal law
be

compliance or non-compliance with

can utilised as evidence of

international obligations.

70. This was emphasised in the Certain

German Interests in Polish Upper
Silesia case, where the Permanent Court

of International Justice declared that:

71. From the standpoint of International
Law and of the Court, which is its
organ, municipal laws are merely facts
which express the will and constitute
the activities of States, in the same
as do decisions or

manner legal

administrative measures.

72. The Court is certainly not called
upon to interpret the Polish law as such;
but there is nothing to prevent the

Court’s giving judgment on the question
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aBTOMATHYCCKON TEPEHOC HE JIOJDKEH
MIPOUCXO/IHTh.

69. B JIOTIOJTHEHUH K posn
HAI[MOHAILHOTO paBa,
3aKITFOYAOLIEHCS B PaCKpBITUH

HpaBOBOﬁ o3 rocyaapCcrBa IIO

BOIIpoOCaM MCKIAYHApPOAHOI'O 3HAYCHMHA,

HOPMBI HAIIMOHAJIBLHOTO TIpaBa MOTYT
HCIIOIB30BATHCS B KayeCcTBE
JIOKA3aTeJILCTB CcOOJIIONEHUS 1501051
HECOOJIIOICHUS MEKTyHAPOTHBIX
00s13aTEIIBCTB.

70. DTo OBUIO TOMYEPKHYTO B Jejie 00
OTpeIeTICHHBIX HEMEIKUX WHTepecax B
Cunesuu, B

ojabCKOM  BepxHen

KOTOpPpOM [TocTossHHAs Imajara
MG)I(,Z[YHaPO,Z[HOFO Cylaa 3as1Buiia, 4TO:

71. C ToYKkM 3peHUs] MEXITYHAPOIHOTO

npaBa u Cyna, SBISIOLIETOCS €ro
OpraHoM,  HaIlMOHAJIbHBIE  3aKOHBI
SIBJISIFOTCS JUIb dakramu,
BBIPAXKAOIIUMHU BOJIIO u
COCTaBJIIIOIIUMU JEATEIIbHOCTh
rocyJlapctB, TOYHO TakK K€, Kak
cy/ieOHbIC perieHust 150205

AJIMUHUCTPATUBHBIC MCPLIL.

72. Cya, HECOMHEHHO, HE TpU3BaH

TOJIKOBATh ITIOJBCKOC IIpaBo KakK

TAKOBOC; HO HHYTO HC MCIIACT CYAYy

BBIHECTH PEIIEHUE MO BOIPOCY O TOM,



whether or not, in applying that law,
Poland is acting in conformity with its
obligations towards Germany under the

Geneva Convention.

73. Nevertheless, and despite the many
rules
of

international law, the point must be

functions that municipal law

perform  within  the sphere
emphasised that the presence or absence
of a particular provision within the
internal legal structure of a state,
including its constitution if there is one,
be

international obligation.

cannot applied to evade an

74. Any other solution would render the
operations of international law rather

precarious.
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neuctByer s llonbina, MpUMEHss 3TO
MpaBo, B COOTBETCTBHM CO CBOUMU
oOs3aTenbcTBAaMU nepenl ['epmanueil B
COOTBETCTBUU C XKenepckoit
KOHBCHIIHH.

73. Tem He MeHee, HECMOTpPS HA MHOTHE
byHKINH,

KOTOPLIC HOPMBI

BHYTPUTOCY1apCTBEHHOTO npaBsa
BBINOJIHAIOT B cpepe MexAyHapOIHOTO
1paBa, HEOOXOJUMO MOTYEPKHYTh, YTO
HaJIMYUE WIN OTCYTCTBHE KOHKPETHOTO
IIOJIOKEHUSI BO BHYTPEHHEM NPaBOBOU
CTPYKTYpE TOCYAapCTBa, BKJIIOYAs €ro
KOHCTUTYIIMIO, €CJIM TaKOBas MMeEEeTcH,
HE MOXET MPUMEHATHCA ISl YKIOHEHUS
OT MEXIyHapOAHOI0 00s3aTEIbCTRA.

74. JTroboe apyroe pelieHre MoCTaBHUIIO
Obl oA Yrpo3y (PyHKIIMOHMpPOBaHUE

MEKTyHapOIHOTO MpaBa.



